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COURT NO. T-1714-21

IN THE FEDERAL COURT OF CANADA 
BETWEEN: 

SIDNEY CHAMBAUD, GORDON PASTION, GERRY PASTION, CHRISTOPHER 

YAKINNEAH, JOSEPH (BERNARD) BEAULIEU, RAYMOND HOOKA-NOOZ, THOMAS 

AHKIMNACHIE, RALLY PASTION, ROBERT TSONCHOKE on their own behalf and on 

behalf of the   

Members of the Dene Tha’ First Nation 

Applicants 

AND: 

DENE THA’ BAND COUNCIL,  CHIEF JAMES AHNASSAY, COUNCILLOR 

CHARLIE CHAMBAUD, COUNCILLOR ANDREW BEAULIEU, 

COUNCILLOR GABBRIEL DIDZENA, COUNCILLOR SHANE PROVIDENCE, 

COUNCILLOR STEPHEN DIDZENA, COUNCILLOR ANDREA GODIN, 

COUNCILLOR JEFF CHONKOLAY, COUNCILLOR FABIAN CHONKOLAY 

and THE ATTORNEY GENERAL OF CANADA  
Respondents 

APPLICANTS’ MEMORANDUM OF FACT AND LAW 

OVERVIEW 

1. This case deals with government legislation in response to the COVID-19 pandemic, an

‘emergency’ that has now reached its two-year mark. The federal government enacted regulations

and then, when those were found to be invalid, declaratory legislation purporting to allow chief

and councils to extend their terms in office and postpone elections.

2. Invoking the federal regulations and legislation, the Dene Tha’ First Nation Council unilaterally

extended their fixed term in office, 8 months past the 4 year maximum. These federal regulations

explicitly attempted to override any self-governing First Nation’s customary election law.

Although this Court declared the regulations to be ultra vires, Parliament passed declaratory

legislation deeming the regulations and any decision thereunder to be valid. By deeming all

decisions valid, this legislation did not fix the lack of jurisdiction in the Indian Act over customary

First Nation elections. The legislation instead created another problem: it is unconstitutional on

the basis that it eliminates access to justice, offends the rule of law and contravenes the

constitutionally guaranteed right to judicial review.
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3. Alternatively, the declaratory legislation unjustifiably infringes the Applicants’ section 3 

individual Charter rights and their collective Aboriginal or Treaty  right to self-government as 

affirmed in their customary election law and protected under section 35 of the Constitution Act, 

1982.

4. Even if the declaratory legislation is constitutional, the Decision exceeded the jurisdiction granted 

by members to Chief and Council under their customary election law. The customary election 

law mandates fixed terms in office, “a crucial component of democracy”1, and any amendment 

to the term must have been done with notice  to members and, if necessary, by referendum. No 

amendment was proposed or passed. Nor have the Respondents proven an emergency “open-

ended power to extend the term of office” 2  flowing from alleged evacuation powers during 

natural disasters and contrary to the positivistic term enshrined in Dene Tha’ custom.

5. Further, if the Decision was made with jurisdiction, it was unreasonable and/or unfair, such that 

this application should be allowed and mandamus/quo warranto should issue.

6. For all or any of these reasons, the Applicants asks this Court to allow the application, declare 

the legislation to be invalid/unconstitutional and of no force and effect, issue mandamus requiring 

an election to be held forthwith and issue an order of quo warranto.

PART I: STATEMENT OF FACTS 

The Parties 

7. The Applicants are all eligible voters and members of the Dene Tha’ First Nation.

8. In 1900, the Dene Tha’ members' ancestors signed Treaty No.8 of  1899 as the “Slaveys  of  

the Upper Hay River.” In 1982, the Nation became the “Dene Tha’ First Nation”.3

9. Since time immemorial, they have been a self-governing Nation. Their choice of leadership and 

elections have never been governed by the Indian Act.4

1 Bertrand v. Acho Dene Koe First Nation, 2021 FC 287, [Bertrand] at para. 97. 
2 Bertrand, at paras. 58 and 63. 
3 Affidavit of J. Deedza, Applicant’s Motion Record (“AMR”), Tab 4B, p. 573. para. 2. 
4 Affidavit of S. Chambaud, AMR,  Tab 4A, p. 446; Transcript of cross-examination, 

Chief Ahnassay, AMR, Tab 5B, p. 631.
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10. The Dene Tha’ Respondents are the Chief and Council who are, at present, overholding their 

fixed terms of office contrary to the customary law of the Nation. They have effectively declined 

to advance the Dene Tha’ members’ collective rights to self-government.

11. As such, the Applicants bring this application not only on their own behalf but also seek 

representative standing under Rule 114 of the Federal Courts Rules5 based on uncontroverted 

evidence of a petition signed by approximately 307 eligible voters within days of the Decision 

being rendered. The petitioners represent approximately 44 percent of the 693 members who 

voted in the last election for Chief in 2017.6

12. The Applicants, together and on their own behalf, bring this judicial review challenging federal 

legislation and also their Nation’s Chief and Council Decision,7 following this legislation, to 

extend their terms in office and postpone an election, required to be held in October 2021, for 8 

months until at least June 2022. The Decision was made without notice on or about October 7, 

2021 and communicated officially to the members on October 12, 2021.8

Election Custom of Dene Tha’ First Nation 

13. Since time immemorial, the Dene Tha’ parties agree that the Dene Tha’ First Nation has always

chosen their leaders according to custom. This process has been integral to their distinctive

culture, which existed prior to and has continued following contact. Dene Tha’ elections have

never been subject to the Indian Act. 9

14. The Applicants and the Dene Tha’ Respondents also agree that, prior to 1993, the Nation’s leaders

were selected through a consensus process. According to the Applicants, this was done through

a gathering and then a pointing at the leader. The result of this process was the same Chief for

many decades and Councillors that rotated, either on four-year terms (according to the

Applicants) or upon resignation/death (according to the Respondents).10

5 Federal Courts Rules, SOR/98-106,. 
6 S. Chambaud, AMR, Tab 4A, para. 5, Exhibit B, p. 456-482; G. Pastion, AMR, Tab 4C, para. 6, p. 
587. 

7 Band Council Resolution, October 7, 2021, “Decision”, AMR, Tab 2C, pp.-21-22. 
8 S. Chambaud, AMR, Tab 4A, para. 33, p.449. 
9 G. Pastion, AMR, Tab 4C, para. 3. Affidavit of S. Chambaud, AMR,  Tab 4A, p. 446; Transcript 

of cross-examination, Chief Ahnassay, AMR, Tab 5B, p. 631.
10 S. Chambaud Affidavit, AMR, Tab 4A, paras 12-19, pp. 446-447; J. Deedza Affidavit, AMR, Tab 
4B, paras. 4-6, p. 574; Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, 

pp.631-633. 
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15. The Applicants and the Dene Tha’ Respondents disagree, however, on whether there was a 

hereditary component and, as noted above, whether there were fixed terms prior to 1993.11

16. Fixed terms and secret-ballot elections were introduced in 1993 and have been consistently 

followed at least since 2001. The custom election law was reduced to writing in 1993 and passed 

by Band Council Resolution, entitled Dene Tha’ First Nations Election Regulation 1993 

(“Election Regulation”).12

17. The Election Regulation has a mandatory fixed term of office. Section 10(10) has a 4 year fixed 

term: “There shall be elected for the Dene Tha’ First Nation, One (1) Chief and Eight

(8) Councillors for a term of Four (4) years.” Section 10(11) confirms that an early election is

permitted but that there is no extension for the four-year fixed term in office. The Dene Tha’ 

members have never approved an extension of this term of office.13  

18. The only time this term was modified was without member approval and to allow for an

amendment procedure in 2001. Chief Ahnassay did attempt to amend the Election Regulation 

and extend the Council’s then term by 3 months in 2001, which was rejected when put  to a 

referendum in October of that year.14

19. Since 2001, the Dene Tha’ has followed 4 year terms of office.15

20. Since 1993, the Dene Tha’ has also followed the amendment procedure. Section 11 outlines the 

amendment procedure. Section 11(1) requires that proposed amendments be mailed out at least 

30 days in advance. However, a group of 10 electors can object to the amendments which then 

triggers a vote by the membership where a majority of voters must vote in order to uphold the 

challenge of the group of 10.16  Councillor Charlie Chambaud admitted that the Decision was “an 

amendment to that four-year term of office”17, whereas Chief Ahanassay denied the Decision was 

an amendment.

11 S. Chambaud Affidavit, AMR, Tab 4A, paras 12-19, pp. 446-447; J. Deedza Affidavit, AMR, Tab 
4B, paras. 4-6, p. 574; Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, pp.631-633. 

12 Dene Tha’ First Nations Election Regulation 1993 (“Election Regulation”), attached to Certified 
Tribunal Record in T-1714-21, (“CTR”), AMR, Tab 2B, p.23. 

13 S. Chambaud Affidavit, AMR, Tab 4A, para. 25; Election Regulation, Tab 2B, AMR, p. 38. 
14 S. Chambaud Affidavit, AMR, Tab 4A, paras. 29-31, p. 449; Exhibit E- Letters of Chief 
Ahnassay. 15 S. Chambaud Affidavit, AMR, Tab 4A, paras 33-39, p. 449. 

16 Election Regulation, Tab 2B, p. 39. 
17 Transcript of C. Chambaud, AMR, Tab 4A, p. 611, lines 2-6. 
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21. Chief Ahnassay has engaged in multiple attempts to amend the Election Regulation, all of which 

have followed the amendment procedure in section 11. All of these attempts failed. As such the 

Election Regulation remains in its 1993 form.18

22. The Election Regulation allows for administrative changes, such as the manner of voting, and 

advance polls to be used.19

23. Although not referenced in the Decision, Chief Ahnassay alludes to an open-ended custom to 

take steps during an emergency. The examples he provides relate to natural disasters, and, 

for example, evacuating families. None of the examples relate to elections or attempts to amend 

the Election Regulation.20

24. The last election for Chief and Council was held in October 2017. The next election was required 

to be held in October 2021 in accordance with section 10 of the Election Regulation.21

Federal Government Legislation regarding First Nations Elections 

25. After the COVID-19 pandemic was declared, the government initially, on March 26, 2020, stated

its position that they had no jurisdiction over custom elections: “in your community’s current

electoral context, the Minister of Indigenous Services does not have any authority or role to play.

The final decision to maintain or to postpone an election is under your purview and must be made

in accordance with your community governance code.” 22

26. However, in April of 2020, the Governor-in-Council enacted the First Nations Election

Cancellation and Postponement Regulations (Prevention of Diseases) (“federal regulations”). 23

The federal regulations came into force on April 8, 2020. Section 4 addressed First Nations whose

elections, like Dene Tha’, are governed by custom. It stated

4 (1) The council of a First 

Nation whose chief and 

councillors are chosen according 

4 (1) Le conseil d’une première 

nation dont le chef et les 

conseillers sont choisis selon la 

18 S. Chambaud Affidavit, AMR, Tab 4A, paras. 29-31, p. 449; Exhibit E- Letters of Chief 

Ahnassay; Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, p. 639-640.

19 S. Chambaud Affidavit, AMR, p. 448, para 22; Election Regulation, s. 11(2), AMR, Tab 2B 

p.38-39.

20 Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, pp  644-646.
21 S. Chambaud Affidavit, AMR, Tab 4A, para. 32, p. 449
22 See: Application Record in T-1274-20, Affidavit of B. Clarke, sworn January, 5 2021, Tab 7, 
Exhibit DD, p. 653. 

23 First Nations Election Cancellation and Postponement Regulations (Prevention of Diseases), 
SOR/2020-84 [Regulations]. 

0707

https://www.canlii.org/en/ca/laws/regu/sor-2020-84/latest/sor-2020-84.html#sec4_smooth
https://canlii.ca/t/552qs
https://canlii.ca/t/552qs


6 

to the custom of the First Nation 

may extend the term of office of 

the chief and councillors if it is 

necessary to prevent, mitigate or 

control the spread of diseases on 

its reserve, even if the custom 

does not provide for such a 

situation. 

coutume de celle-ci peut 

proroger le mandat du chef et 

des conseillers si la prorogation 

est nécessaire pour la 

prophylaxie de maladies dans la 

réserve, même si cette coutume 

est silencieuse à l’égard d’une 

telle situation. 

27. There is no evidence that Dene Tha’ First Nation or its members were consulted prior to the

passage of section 4. The Attorney General asserted that section 4 was authorized by section

73(1)(f) of the Indian Act,24 which reads as follows:

28. Of note, section 81(1)(a) of the Indian Act contains a similar bylaw-making power granted to the

Chiefs and Council. It reads:

81 (1) The council of a band 

may make by-laws not 
inconsistent with this Act or 

with any regulation made by 

the Governor in Council or the 

Minister, for any or all of the 

following purposes, namely, 

81 (1) Le conseil d’une bande 

peut prendre des règlements 
administratifs, non 

incompatibles avec la présente 

loi ou avec un règlement pris 

par le gouverneur en conseil ou 

par le ministre, pour l’une ou 

l’ensemble des fins suivantes : 

24 Indian Act,  RSC 1985, c I-5, section 73(1)(f). 

73 (1) The Governor in 

Council may make regulations 

73 (1) Le gouverneur en 

conseil peut prendre des 

règlements concernant : 

[…] […] 

(f) to prevent, mitigate and

control the spread of diseases
on reserves, whether or not the

diseases are infectious or

communicable;

f) la prophylaxie des maladies

infectieuses ou contagieuses,
ou non, sur les réserves;

[…] […] 
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(a) to provide for the health of

residents on the reserve and to

prevent the spreading of

contagious and infectious
diseases;

a) l’adoption de mesures

relatives à la santé des

habitants de la réserve et les

précautions à prendre contre la
propagation des maladies

contagieuses et infectieuses;

29. On April 1, 2021, in Bertrand v. Acho Dene Koe, the Federal Court declared section 4 to be ultra

vires section 73(1)(f) of the Indian Act and suspended the declaration for 60 days. In doing so,

the Court recognized that custom elections are not subject to the Indian Act.25

30. On April 8, 2021, notwithstanding the declaration of invalidity, the federal government extended

the regulations until October 8, 2021.26  That same day the Attorney General also filed an appeal

of the Bertrand case.

31. Approximately 41 days after the decision, the Attorney General brought a stay. Justice Stratas

dismissed the stay on May 27, 2021 and stated in part: “The Court is also troubled by the fact that

the Crown has delayed in bringing this motion and in prosecuting the appeal. Delays can affect

the Court’s assessment of the balance of convenience … The short length of the Federal Court’s

suspension was a clear signal to the Attorney General that he had to act quickly, within a handful

of days at most.”27

32. Also on May 27, 2021, the Budget Implementation Act (Bill C-30) passed second reading in

Parliament.28  Bill C-30 received royal assent on June 29, 2021. Section 267 of the Budget

Implementation Act reads:

First Nations Elections- Regulations deemed valid 

267 The First Nations Election Cancellation and Postponement 

Regulations (Prevention of Diseases), made on April 7, 2020 and 

registered as SOR/2020-84, and the Regulations Amending the First 

Nations Election Cancellation and Postponement Regulations 

(Prevention of Diseases), made on April 8, 2021 and registered as 

SOR/2021-78, are deemed to have been validly made and 

everything done under, and all consequences flowing from, those 

25 Bertrand, at paras. 65-99. 
26 Regulations Amending the First Nations Election Cancellation and Postponement Regulations 

(Prevention of Diseases): SOR/2021-78, Canada Gazette, Part II, Volume 155, Number 9, 

published April 28, 2021. 
27 Canada (Attorney General) v. Bertrand, 2021 FCA 103.at para. 13. 
28 Campeau v. Muskowekwan First Nation, 2021 CanLII 51072 (FC), at para. 56. 
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Regulations since April 8, 2020 are deemed effective as if those 

Regulations were so made.29 

33. The only mention of section 267 in Parliament was in the House of Commons Finance

Committee. Before that committee, a public servant explained, in part:

….  regulations were put in place to allow chiefs and councils to 

postpone their elections. These regulations are entitled, as you 

mentioned, the first nations election cancellation and postponement 

regulations, regarding prevention of diseases. These regulations have 

been very well received and used since they came into force in April 

2020. However, the legislative base on which they sit has been 

questioned. This clause simply serves to retroactively validate these 

regulations to ensure that they are valid and that the community 

government decisions made pursuant to these regulations are not 

put into question.30 

34. The federal regulation expired on October 8, 2021.

The Decision 

35. The Decision was made without notice to members on or about October 7, 2021 and

communicated officially to the members on October 12, 2021.

36. The Decision stated, in part:

…. WHEREAS Canada, Alberta and DTFN have been hit with the COVID-
19 pandemic, and as a First Nation, DTFN has had extreme cases of COVID-

19 and DTFN remains low in relation to the number of people who have been 

vaccinated. 

WHEREAS Indigenous Services Canada (formerly known as INAC or Indian 

and Norther Affairs Canada), has in order to address public health risks 

associated with voting, developed the First Nation Election Cancellation and 

Postponement Regulations (Prevention of Disease), which allows Indian Act 

bands, and First Nations who elect their Chief and Councils, and the Indian 

Act or the new First nations Elections Act, to postpone their elections for two 
(2), six-month periods. 

WHEREAS the DTFN Election Code is silent on the extension of 4-year 

election terms and does not contemplate pandemics or catastrophes. 

NOW THEREFORE BE IT RESOLVED: 

29 Budget Implementation Act, 2021, c. 23. 
30 Standing Committee on Finance (FINA), 43rd Parliament, 2nd Session, June 1, 2021, Minutes 

of Proceeding. 
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1. The DTFN will extend the current term from October 2021 to June 2022

(up to one year is allowed) or up until at least 80% of the population is

double vaccinated. Currently 41% have had their 2nd shot.31

37. The Decision does not reference any open-ended power to extend terms of office in Dene Tha’s 

custom.

38. There were no minutes of the meeting at which the Decision was passed. The Decision does not 

explain why alternative measures could not address the risk of COVID-19 transmissions, 

including the use of advance polls and/or administrative changes.

39. The Decision does not indicate that prior notice was given to Dene Tha’ members. Neither does 

it reference any customary power to extend terms in office.

40. Councillor Chambaud stated that the idea for postponement came to him in the summer of 2021, 

to postpone the election, after which he consulted with approximately 12 members. The council 

did not, however, provide widespread notice to the membership in advance of the election, 

although he admits they do communicate by radio, Facebook and mail with their members.32

41. In the affidavits before this Court, however, the Dene Tha’ Respondents claim that they did 

consult members. For example, Charlie Chambaud claims to have consulted 12 Elders, although 

he cannot explain how he chose these members to consult with. Indeed, Councillor Chambaud 

acknowledges there are over 300 Elders at Dene Tha’.33

Member Response and Dene Tha’ Gatherings: September 2021-November 2021 

42. Following the Decision, the Applicants Gordon Pastion and Sidney Chambaud prepared a petition

to garner support to call for an immediate election. As noted, 307 members signed this petition.

Pastion and Chambaud were not cross-examined on their sworn evidence. Nor was any evidence

tendered to challenge the petition process.

43. On or about October 25, 2021, Sidney Chambaud sent a letter to Chief and Council demanding

that an election be held forthwith in accordance with Dene Tha’ custom.34  This letter stated in

part:

I write to demand that you comply with your obligation under our custom 

code to call an Election immediately. You have a 4 year term in office which 

31 Decision, AMR, Tab 2A, pp. 21-22. 
32 Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, pp.  644,654-656. 
33 Transcript of cross-examination, C. Chambaud, AMR, Tab 5A, pp. 597-600. 
34 S. Chambaud Affidavit, at para. 46, Exhibit K, p. 506. 
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cannot be extended without approval of a large majority of our Members.  No 

federal law can impact our right to self-determination as an Indigenous 

Peoples and as outlined in our custom law. We look forward to Dene Tha’ 

calling an election no later than October 29, 2021. We have petitioned our on-
reserve members and to date, we have 306 signatures to support an election 

being held in accordance with our custom code. 

44. Chief Ahnassay claims that he did not see the letter, but there is no evidence of whether the

rest of Council did see the letter.35 Chambaud was not cross-examined on this issue, either.

45. During and after the fourth wave of COVID-19 in Alberta (September-November, 2021),  two 

gatherings were held on Dene Tha’ reserves, including:

a. On or about September 20, 2021, an in-person polling station in the federal election 

was held on at least one Dene Tha’ reserve.36

b. In November 2021, the Dene Tha’ held a Vax Fest to boost vaccination rates among 

members. Many unmasked members attended this gathering, at one time, and in 

violation of the gathering limits at the time.37

46. The Applicants made an attempt to settle the within application, with prejudice, requesting 

an election be held in January 2022. The Dene Tha’ Respondents rejected this offer.38

PART II: ISSUES 

47. The issues on this application

1) Whether section 267 is unconstitutionally infringes the right of access to justice and

offends the rule of law, contrary to section 96 of the Constitution Act, 1867.

2) Whether section 267 is an unjustified infringement of section 35 (1) of the Constitution

Act, 1982.

3) Whether section 267 is an unjustified infringement of section 3 of the Charter of Rights

and Freedoms.

35 Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, p. 658-659. 
36 S. Chambaud, AMR, Tab 4A, para. 35 (b); Transcript of cross-examination, Councillor Chambaud, 
AMR, Tab 5A, pp. 612-613. 

37 S. Chambaud Affidavit, AMR, Tab 4A, para. 42, p.451; Exhibit H, p. 501;  Exhibit I (November 22, 
2021- Vax Fest Facebook post), p.503. 

38 S. Chambaurd, AMR, Tab 4A, para 48, p. 452, Exhibit L, p. 572. 
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4) If section 267 is of force and effect, whether the Decision was reasonable, fair and made

with jurisdiction.

PART III: ANALYSIS 

48. The federal government has no power to regulate customary elections of First Nations. The Indian

Act does not apply. For this reason alone, section 4 is ultra vires the Indian Act. Section 267 does

not validate the federal regulations or create jurisdiction where none exists. Section 267 does not

validate the Decision.

49. Similarly, section 267 is unconstitutional on three basis: (1) it violates of the rule of law principle,

(2) infringes the section 35(1) aboriginal and/or Treaty right to self-government; and/or  (3)

infringes the Applicants’ rights to vote under section 3 of the Charter of Rights and Freedoms. 

50. Even if section 267 is valid, the Decision is unreasonable, unfair and made without jurisdiction

under customary law, the Election Regulation.

51. For any of these reasons, the application should be granted and the requested Orders/Declarations

should issue.

Issue 1: Section 267 violates the Rule of Law principle 

52. Section 267 was apparently intended to be a legislative fix to the Bertrand case. As explained

below, rather than fix the jurisdiction problem, section 267 creates a new constitutional problem

by effectively eliminating the right to judicial review in this Court contrary to the rule of law

principle.

53. In the Bertrand case, the Federal Court properly found section 4 to be invalid. Section 4 deals

“solely with elections” and regulates “the basic parameters of democracy, the length of term of

elected officials.”39 Regulating terms of office is plainly and “egregiously”40 ultra vires a

provision intended to regulate the spread of disease on reserve.  Section 4 of the regulations is

aimed at an “entirely different purpose” and “entirely different subject matter than section

73(1)(f).”41 In the words of the Supreme Court in Katz, section 4 is “completely unrelated” or

“extraneous”42 to its enabling provision.

39 Bertrand, at para. 93. 
40 Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64, at para 28 
[Katz], citing: Thorne’s Hardware Ltd. v. The Queen, 1983 CanLII 20 (SCC),  

41 Decision, at para. 93. 
42 Katz, supra, at para. 28. 
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54. To have been intra vires, the enabling provision (section 73(1)((f)) needed to grant the power to

the Governor-in-Council to promulgate section 4.43  In Bertrand, the Federal Court, in obiter,

explained the problem with implying jurisdiction in this case:

In a nutshell, the government is asking me to tolerate an invalid 

exercise of power because it was done for a good reason. This is simply 

incompatible with the rule of law, which requires that every exercise of 

state power find its source in a legal rule: Secession Reference, at 
paragraph 71. Going down that road would involve courts in giving 

their blessing, after the fact, to unlawful government action based on 

its desirability from a policy perspective. There is nothing further 

removed from the judicial role.44 

55. Section 267 does not grant the power to promulgate section 4. In fact, it cannot create the power 

to validly enact section 4 and interfere with customary First Nations elections over which the 

federal government has no jurisdiction, for a number of reasons. Neither is section 267 capable 

of validating section 4 or the Decision in this case because it contrary to section 96 of the 

Constitution Act, 1867.45

i) Not declaratory

56. First, section 267 is not properly declaratory and therefore cannot achieve its apparently intended 

purpose – deeming the Decision valid.

57. Declaratory legislation is certainly possible. The deeming power of a sovereign legislature allows 

retroactive legislation to deal with vires issues.46 Generally, allowance of these ‘legislative fixes’ 

arises in the context of fiscal legislation where Parliament will respond to correct a regulatory 

vires issue through statute. This is done by correcting a deficient interpretation or creating the 

statutory authority.47

43 Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2.  
44 Bertrand, at paras. 96 and 93. 
45 Constitution Act, 1867, s. 96. 
46Régie des rentes du Québec v. Canada Bread Company Ltd., 2013 SCC 46;  but  see criticism in 

dissent at paras. 50-51 (McLachlin CJC) and in commentary:  
Lorne Neudorf, 'Declaratory Legislation: Legislatures in the Judicial Domain' (2014) 47(1) 

University of British. Columbia Law Review 315; Joe McIntyre, The Declaratory Form of 

Legislation: The (Long Overdue) Time to Slay this Mythical Beast (November 28, 2018). 
47 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th Ed., Chapter 25, Declaratory 

Provisions, 25.64-25.75. 
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58. In this case, however, the declaratory legislation provides that the entirety of the federal

regulations is “deemed to have been validly made and everything done under, and all

consequences flowing from, those Regulations since April 8, 2020 are deemed effective as if

those Regulations were so made.”

59. As such, section 267 does not create statutory jurisdiction. This provision does not amend the

Indian Act. Neither does it provide a specific interpretation of section 4. It is a sweeping and

supposed blanket validation of the federal regulations, without correcting the fundamental vires

issue in the Indian Act and, specifically, section 73(1)(f).

60. Even if construed as declaratory, section 267 lacks sufficiently specific language to correct the

harm identified in Bertrand. Neither does the legislation aim itself at the Bertrand decision, as

would be required. Similar attempts at declaratory provisions have been found inapplicable where

the litigation that the declaration sought to address was ongoing, which is arguably the case here

given the discontinuance of Bertrand on appeal. 48

61. As the Federal Court of Appeal recently held, “allowing Parliament to unilaterally interfere with

the management and governance of ongoing proceedings would invade a core judicial

function”.49 Allowing section 267 to retroactively validate section 4 and, in turn, the Decision has

the same improper effect on the “core judicial function”.

62. The limited legislative history of section 267 confirms the fundamental issue. The witness before

the Finance Committee testified that the federal regulations were “well-received” and that section

267 would “simply serve[s] to retroactively validate these regulations to ensure that they are valid

and that the community government decisions made pursuant to these regulations are not put into

question.”50

48 Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54, at para. 7; Hornby Island Trust Ctee. v. 

Stormwell, 1988 CanLII 3143 (BC CA), at para. 22; Canada (Attorney General) v. Bri-Chem Supply 

Ltd., 2016 FCA 257, at paras. 59-62; Philipos v. Canada (Attorney General), 2016 FCA 79, at paras. 
19-22.
49 Reference re Section 6 of the Time Limits and Other Periods Act (COVID-19) (CA), 2020 FCA

137, at para. 19.
50 Standing Committee on Finance (FINA), 43rd Parliament, 2nd Session, June 1, 2021, Minutes of

Proceeding.
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63. These “well-received” Regulations have been challenged in Federal Court on a number of 

occasions.51 Regardless, Parliament was not even directed to the Federal Court’s decision in this 

case and, as such, the declaratory provision as drafted cannot validate section 4 and interfere with 

the Court’s jurisdiction to review the Decision in this case.

ii) Violates Section 96

64. The second problem is that, even if proper declaratory legislation, section 267 is unconstitutional, 

on the basis that it infringes a right of access to justice for the Applicants and thereby offends the 

rule of law.52 The provision grants unfettered discretion and prevents access to judicial review 

and the courts contrary to section 96 of the Constitution Act, 1867.53

65. The power to review government action, including the Decision, is  part of the “core or inherent 

jurisdiction” integral to the role of s. 96 courts, essential to the maintenance of their 

independence, and a power that cannot be removed from them “by either level of government, 

without amending the Constitution”.54

66. The rule of law is a fundamental constitutional principle. The rule of law was recently applied to 

invalidate legislation by the Supreme Court of Canada in Reference re Code of Civil Procedure 

(Que.), art. 35.55 The Court confirmed that the rule of law is “maintained through the separation 

of judicial, legislative and executive functions” and, as such “the task of interpreting, applying 

and stating the law falls primarily to the judiciary.”56 The rule of law has three fundamental facets: 

“equality of all before the law, the creation and maintenance of an actual order of positive laws, 

and oversight of the exercise of public powers.”57

51 See for example, Court files: Bertrand v. Acho Dene Koe First Nation Band Council et.al (T-

1274); Tsakoza v. Prophet River First Nation Band Council et. al. (T-1041-21) filed on July 2, 2021; 

Tuccaro v. Mikisew; Whalen v. Fort McMurray #468 First Nation; Campeau v. Muskowekwan (T-

601-21).
52:Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 SCC

59, ,at  para. 117.
53 Toronto (City) v. Ontario (Attorney General), 2021 SCC 34, at paras. 74-75.
54 Trans Mountain Pipeline ULC v. Mivasair, 2020 BCCA 385, at paras. 25-26; MacMillan Bloedel
Ltd. v. Simpson, 1995 CanLII 57 (SCC), at paras. 2 and 15; Poorkid Investments Inc. v. HMTQ, 2022

ONSC 883 (CanLII), <https://canlii.ca/t/jm9s7>, at paras. 121-124.
55 Reference re Code of Civil Procedure (Que.), art. 35, 2021 SCC 27.
56 Ibid, at para. 46
57 Ibid, at para 47.
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67. The third facet is at issue here. The third facet in turn guarantees access to justice.58 And section

267 eliminates access to justice by retroactively deeming valid all decisions, including the

Decision, made under the federal regulations.

68. The constitutional problem with section 267 therefore relates to access to justice. The provision’s

blanket validation of decisions made under section 4 is an affront to the rule of law.  It effectively

makes judicial review impermissible. Section 267 infringes on the constitutional guarantee of

judicial review.59 In Dunsmuir v. New Brunswick, Bastarache and Lebel JJ explained “judicial

review is constitutionally guaranteed in Canada, particularly with regard to the definition and

enforcement of jurisdictional limits.”60

69. A further rule of law problem arises from section 4’s grant and section 267’s validation of

unilateral power to Chiefs and Councils to extend their own terms in office regardless of what

their own customary laws say. This is no small issue. As outlined under issue two, below,

customary elections laws are “analogous to constitutions”61 of First Nations. Any exercise of this

power, through section 267, is now unfettered and deemed to be valid. This is a conspicuous

affront to the rule of law, as well, in a manner which was criticized decades ago by the Supreme

Court in Roncarelli.62

70. The plain language of section 267 and its apparently intended effect was to affirm all decisions

made under section 4, validating “everything done under, and all consequences flowing from”

58 Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 SCC 

59 , at para. 39. 
59 For a similar analysis, also concerning declaratory legislation enacted in relation to ongoing 

litigation, see Irish Supreme Court decision: Buckley v. Attorney General, [1950] Irish Reports. 1: 

67–84. at  84: “Arts. 34 to 37, inclusive, is to vest in the Courts the exclusive right to determine 
justiciable controversies between citizens or between a citizen or citizens, as the case may be, and the 

State. In bringing these proceedings the plaintiffs were exercising a constitutional right and they were, 

and are, entitled to have the matter in dispute determined by the judicial organ of the State. The 

substantial effect of the Act is that the dispute is determined by the Oireachtas and the Court is required 

and directed by the Oireachtas to dismiss the plaintiffs' claim without any hearing and without forming 

any opinion as to the rights of the respective parties to the dispute. In our opinion this is clearly 

repugnant to the provisions of the Constitution, as being an unwarrantable interference by the 

Oireachtas with the operations of the Courts in a purely judicial domain.” 
60Dunsmuir v. New Brunswick, 2008 SCC 9, at para. 31; Canada (Attorney General) v. Public 
Service Alliance of Canada, 2019 FCA 41 , at paras. 30-32. See also Paul Daly, “Unresolved Issues 

after Vavilov IV: The Foundations of Judicial Review”, November 17, 2020, Administrative Law 

Matters Blog. 
61 Whalen v. Fort McMurray No. 468 First Nation, 2019 FC 732, at para. 48. 
62 Roncarelli v. Duplessis, 1959 CanLII 50 (SCC), [1959] SCR 121.
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the federal regulations. Even if such declaratory legislation were possible, section 267 

contravenes the unwritten constitutional principle of the rule of law and the constitutionally 

guaranteed right to judicial review. Indeed, section 267’s wording, if operable, would render this 

case moot and overrule the Bertrand decision without specific wording or intent to do so. 

71. Accordingly, section 267 is unconstitutional on the basis it eliminates the right access to justice

and judicial review, as well as offends the rule of law.

iii) No federal jurisdiction over section 35(1) customary law

72. Finally, the elephant in the legislative room is customary First Nations’ jurisdiction over their

own elections. No amount of interpretative acrobatics or declaratory legislation can create federal

government jurisdiction where none exists.

73. The lack of federal jurisdiction has been asserted by government officials and by the Courts. In

Bone v Sioux Valley Indian Band No 290, Heald  J. mentioned that the Indian Act

…does not confer a power upon a Band to develop a custom for 

selecting its council. Rather, it recognizes that an Indian Band has 

customs, developed over decades if not centuries, which may include a 

custom for selecting the Band’s Chief and Councillors.63 

74. The Court in Bertrand incidentally addressed this fundamental jurisdictional issue, explaining:

the Indian Act does not regulate customary elections or, in other words, 

elections held pursuant to Indigenous law. As I explained above, 

the Indian Act merely recognizes Indigenous laws regarding the 

selection of leaders; it does not empower First Nations to enact such 

laws. It would therefore be surprising that the Indian Act would grant a 
regulatory power over a topic not within its purview. In other words, 

having withdrawn from the regulation of these elections, Parliament 

should not lightly be taken to have authorized the Governor in Council 

to re-enter the field, other than through clear statutory language.64 

75. Considering Canada’s “tri-juridical”65 system, affirmed through section 35(1), section 267

encroaches on the exclusive, positivistic jurisdiction of First Nations - their customary election

63 Bone v Sioux Valley Indian Band No 290, [1996] 3 CNLR 54 (FCTD), at paras. 31-33. 
64 Bertrand, para 87. 
65 Royal Commission on Aboriginal Peoples, Report of the Royal Commission on Aboriginal Peoples 

(Ottawa: Minister of Supply and Services, 1996) [ RCAP Report] vol. 2, ch. 3 “Governance”, pp. 

158-161; Reference re Secession of Quebec, 1998 CanLII 793 (SCC), [1998] 2 SCR 217, at para 82,

where it was recognized some time ago that the protection of the rights of indigenous peoples

“reflects an important underlying constitutional value.”
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laws. Article 19 of the United Nations Declaration on the Rights of Indigenous Peoples Act 

(“UNDRIPA”) recognizes this level of legal governance, stating: "States shall consult 

and cooperate in good faith with the indigenous peoples concerned through their own 

representative institutions in order to obtain their free, prior and informed consent before 

adopting and implementing legislative or administrative measures that may affect them." There 

is no evidence that such consultation took place, here, and therefore section 267 is also contrary 

to section 4(2) of UNDRIPA.66 

76. To conclude, section 267 is not properly declaratory, improperly impedes on First Nations’

customary law-making jurisdiction and/or offends the rule of law principle in section 96. As such,

it is of no force and effect under section 52 of the Constitution Act, 1982.67

Issue 2: Section 267 unjustifiably infringes section 35(1) 

77. Further and/or in the alternative, section 267 infringes on the section 35(1) rights of Dene Tha’ 

First Nation members and this infringement is not justified.

78. The Dene Tha’ members’ collective and individual rights to choose their Chief and Councils is 

the most basic self-government right belonging to Indigenous Nations, including Dene Tha’. This 

right is a custom, expressed through the Election Regulation, that is integral to their distinct 

culture and, as such, is protected and affirmed by section 35 (1) and/or that was promised in 

Treaty No. 8.68  Section 267 is an unjustified infringement of this aboriginal/Treaty right.

i) Dene Tha’s Self-Governing custom law

79. Dene Tha’ is a custom band and follows a self-governing election process. This process is 

outlined in the Dene Tha’ First Nations Election Regulations 1993, the Election Regulation.

80. The Election Regulation is an expression of self-governance and Indigenous law. This Court has 

consistently recognized the rights of First Nations to self-govern through the ratification, 

development and enforcement of customary election laws. These laws are “analogous to 

constitutions”69 of First Nations, and amendments to these constitutions require, at minimum,

66 United Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, c 14, [UNDRIPA]. 
67 Paul Daly et al, The Effect of Declarations of Unconstitutionality in Canada, [Source not 

specified], 2021 CanLIIDocs 2420, https://canlii.ca/t/tctn. 
68 Treaty No. 8 ,made June 21, 1899.  
69 Whalen v. Fort McMurray No. 468 First Nation, 2019 FC 732, at para. 48.  
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evidence of a broad consensus among Nation members.70 Neither the Chief and Council alone, 

the Court nor the federal government can re-write Dene Tha’ custom.71 

81. This right of self-governance is expressed through the will of members. The Dene Tha’ Election 

Regulation derives its authority, not from the top-down but from the bottom-up. The members 

grant the authority to their Chief and Council and not the other way around.

82. The Election Regulation and the affidavit evidence all confirm that Chief and Council customarily 

derive their authority from membership and any straying from this grant of authority is subject to 

member consultation.

83. The amending formula  in the Election Regulation best recognizes this. Any amendment must be 

circulated to all members and if 10 or more members object, the amendment must go to a 

ratification vote/referendum. The current Chief Ahnassay has consistently recognized and 

utilized the mandatory amendment procedure, in 2000, 2001 and 2007. Indeed, the only precedent 

for extending a term in office was for only 3 months (July- October, 2001) and to  in fact 

allow time to have a ratification vote on Chief Ahnassay’s proposed amendments.72

84. As a consequence, this aboriginal right to self-government  is not a right expressed by Chief and 

Council.  And the idea that the membership is the source of authority has been explained most 

succinctly by this Court:

… The Council is subordinated to the membership. Were it to assume a power 

not conferred by the Election Regulations, it would “exercise a power in 

violation of the wishes of the majority of electors:” Roseau River, at paragraph 
21. Indeed, this would disregard the hierarchy between laws made by FMFN’s

membership and those that the Council is empowered to make. This would be

unreasonable. Laws made by the membership are analogous to

constitutions—they are the supreme law of the First Nation in question, and

they must be paramount to the laws and decisions made by the council: ... 

73

85. The right to make self-governing election laws and to choose leadership is an inherent one, as

well as one recognized in the authority of the Chief and Headmen to sign Treaty 8:  “The capacity

70 Innu Council of Pessamit v. St-Onge, 2019 FCA 13, at para.3; Campeau v. Muskowekwan First 
Nation, 2021 FC 643,  at paras. 20-25. 

71 Apsassin v. Blueberry River First Nations, 2022 FC 17, at paras. 32-33 [Apssasin] 
72 Affidavit of S. Chambaud, AMR, Tab 4A, Exhibit E, pp. 485-490; Affidavit of J. Deedza, 

AMR, Tab 4B, pp. 573-576;  Transcript of J. Ahnassay. AMR, Tab 5B, pp. 639-644.

73 Whalen v. Fort McMurray No. 468 First Nation, 2019 FC 732, at para. 48 [emphasis added] 
[Whalen]. 
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of [the First Nation] to make laws concerning matters of leadership and governance are not 

derived from the Indian Act or other statutory power. Rather it is a result of the exercise of the 

First Nation’s aboriginal right to make its own laws concerning governance.”74 

86. These rights are not frozen in time. Dene Tha’s current expression of the right is to select leaders 

through secret-ballot elections. This is why, as found in another Dene Tha’ election case, 

election laws may borrow from Western sources without losing their Indigenous character. 75

87. Therefore, representing approximately 44 per cent of the 2017 voting population is adequate to 

advance the section 35(1) claim in this particular context, especially when Chief and Council are 

neglecting to enforce this right on behalf of membership. The representative authority of the 

members has not been factually challenged by the Chief and Council. Indeed, the Chief and 

Council acknowledge in the Decision, too, that the Nation is a self-governing one and that 

Election Regulation, in turn, governs their elections.

ii) Dene Tha’ right to select leaders protected by Section 35(1)

88. Section 35(1) of the Constitution Act, 1982 constitutionally affirms Dene Tha’s existing 

aboriginal right to self-government. Choosing leadership at fixed intervals, through elections, and 

in accordance with custom is the most basic expression of this self-governing right. This right is 

prima facie the sort protected under section 35(1), even if modified by modern principles of 

democracy.

89. This recognition under section 35(1) comes into play when the validity of legislation, such as 

section 267 of the Budget Implementation Act, as stated by this Court in Louie v. Canada 

(Indigenous Services):

When assessing whether Indigenous law is recognized by the common law or 
legislation, the tests developed by the Supreme Court of Canada for the proof 

of aboriginal rights under section 35 of the Constitution Act, 1982 are not 

relevant. The recognition of Indigenous law by the common law, alluded 

to in Mitchell v MNR, 2001 SCC 33 at paragraph 10, [2001] 1 SCR 911, has 

always been understood as a dynamic process allowing for its 

evolution. Section 35 comes into play when the validity of legislation is 

challenged, which is not the case here.76   

74 Gamblin v Norway House Cree Nation Band Council, 2012 FC 1536 at para 34 [Gamblin] 

[emphasis added]. 
75 Pastion v Dene Tha’ First Nation, 2018 FC 648 at paragraphs 13–14, [2018] 4 FCR 467 

[Pastion]. 
76 Louie v. Canada (Indigenous Services), 2021 FC 650, at para. 37. 
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90. Section 35 (1) includes a right of self-government. Although not finding a right in that case, 

Justice Binnie Mitchell v. M.N.R., in concurring reasons, explained the concept of shared 

sovereignty: “aboriginal peoples” are seen “as full participants with non-aboriginal peoples in a 

shared Canadian sovereignty.  Aboriginal peoples do not stand in opposition to, nor are they 

subjugated by, Canadian sovereignty.  They are part of it. 77

91. More recently, appellate courts have breathed life into the aboriginal and Treaty right to self-

government first acknowledged in Mitchell. Recently, the Yukon Court of Appeal recognized a 

Treaty right to self-government protected under section 35(1). 78  Similarly here, it can be said 

that Dene Tha’ Election Regulation is an expression of the Treaty promises that they would 

continue to govern themselves, in their authorities to, for example, sign Treaty No. 8.

92. The Quebec Court of Appeal also recently recognized the inherent aboriginal right for First 

Nations to control their own child and family services and, in doing so, upheld federal legislation 

recognizing this right.79 The Quebec government challenged the enactment of this federal 

legislation by way of reference. The Court rejected Quebec’s position and found that Indigenous 

peoples were self-governing and autonomous prior to and well after contact. These rights were 

not, the Court of Appeal found, expressly extinguished by section 35. Rather, the Court 

recognized and preferred the case law that Indigenous people have always maintained a form of 

self-government stemming from their initial occupancy of and sovereignty over the territory, 

and that this right is now affirmed in s. 35.

93. In this case, the right to self-government was held to be generic and common to all Indigenous 

peoples without specific proof. Although the right in that case only concerned child and family 

services, the analysis was general and not confined to practices of particular Indigenous 

peoples. The Court's analysis was similarly impacted by those self-governing rights 

recognized in Articles 3, 4, and 18 of UNDRIPA.80

77 Mitchell v. M.N.R. 2001 SCC 33,  at para. 135, at para. 10. 
78 Dickson v. Vuntut Gwitchin First Nation, 2021 YKCA 5.  
79 Renvoi à la Cour d'appel du Québec relatif à la Loi concernant les enfants, les jeunes et les 

familles des Premières Nations, des Inuits et des Métis, 2022 QCCA 185. Reference to the Quebec 

Court of Appeal re An Act respecting First Nations, Inuit and Métis children, youth and families, 
2022 QCCA 185.    
80 UNDRIPA,  Article 18: Indigenous peoples have the right to participate in decision-making in 

matters which would affect their rights, through representatives chosen by themselves in 

accordance with their own procedures, as well as to maintain and develop their own indigenous 

decision-making institutions. 
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94. Like the right in the Quebec case,  the aboriginal right to choose leadership is inherent and obvious

without specific proof. Should this Court disagree, specific proof is available and on largely

uncontested evidence.

95. In assessing whether this aboriginal right exists, the Court must determine whether the asserted

right is a practice, custom or tradition integral to the aboriginal community's distinctive

culture.8182  The Supreme Court restated the framework for establishing an existing aboriginal

right in Lax Kw’alaams Indian Band v. Canada (Attorney General), as follows:

(a) Characterize the right claimed in light of the pleadings and evidence

(b) Determine whether the claimant has proven that a relevant pre-contact practice,

tradition or custom existed and was integral to the distinctive culture of the pre-

contact society

(c) Determine whether the claimed modern right is “demonstrably connected to, and

reasonably regarded as a continuation of, the pre-contact practice”.83

96. Applying these principles in this case, the right claimed is the right to select leadership in

accordance with the Election Regulation. The right has collective and individual dimensions.84

The Applicants have proven that the right to choose leaders was integral to the distinctive culture

of the pre-contact society, by mere fact that Dene Tha’s ancestors occupied their territories and

did have authority to enter into Treaty No 8. As far as the Applicants and Respondents witnesses

have been informed through oral history, the Dene Tha’ ancestors chose their own leaders

according to their own practices. They were never subject to the Indian Act’s processes.85

97. There is also continuity of this right.  The modern right, which borrows from Western

democracies, includes the right to vote in closed-ballot elections at fixed intervals, as enacted in

the Election Regulation. This right is a continuation of the historic practice of choosing leaders.

81 Van der Peet, supra, at para. 53 
82 R. v. Van der Peet 1996 CanLII 216 (SCC), 
83 Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 SCC 56, at para. 46: see also R. 

v. Pamajewon 1996 CanLII 161 (SCC), , at paras. 23-5, and R. v. Desautel, 2021 SCC 17 (CanLII),

<https://canlii.ca/t/jfjqc>, at paras. 51-5.

84 Article 1: Indigenous peoples have the right to the full enjoyment, as a collective or as individuals,
of all human rights and fundamental freedoms as recognized in the Charter of the United Nations, the

Universal Declaration of Human Rights and international human rights law.

85 Affidavit of S. Chambaud, AMR,  Tab 4A, p. 446; Transcript of cross-examination, Chief
Ahnassay, AMR, Tab 5B, p. 631.
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This right can only be abrogated from in accordance with Dene Tha’ custom. This also represents 

the continuity of the consensus decision-making in leadership selection that pre-dated the custom 

code. 86 

98. Conversely, like in Bertrand, the Dene Tha’ Respondents have failed to prove the existence of an

open-ended aboriginal right and power to extend terms of office and postpone elections.87 Such

unilateral encroachment on the Dene Tha’ constitution is in turn an infringement on the

Applicants’ and members rights to self-government. The custom is not silent, as alleged in the

Decision, on the length of term of office, and any amendment to this must follow the amendment

formula.88

iii) Section 267 constitutes an prima facie interference

99. Applying the Sparrow framework confirms that section 267 is an unjustified infringement on this

section 35(1) right to chose Dene Tha’ leadership in accordance with Dene Tha’ custom.

100. Under the Sparrow framework, the first question is whether the section 267 has the effect of

interfering with an existing aboriginal right. If it does have such an effect, it represents a prima

facie infringement of section 35. To determine this, the Court must ask: First, is the limitation

unreasonable? Second, does the governmental decision impose undue hardship? Third, does the

governmental legislation deny to the holders of the right, their preferred means of exercising that

right? The test involves asking whether either the purpose or the effect of the governmental

decision/conduct unnecessarily infringes the interests protected by the right.89

101. The interference here is explicit in the federal regulations. Section 4 expressly overrides the

Election Regulation, stating that Chief and Council “may extend the term of office of the chief

and councillors … even if the custom does not provide for such a situation.”(“ même si cette

coutume est silencieuse à l’égard d’une telle situation.”  The application of section 4, through

section 267 by the Dene Tha’ Respondents, interferes with the right of all Dene Tha’ members to

choose their leaders in accordance with their preferred means, their own custom, and at fixed

intervals.

86 Affidavit of S. Chambaud, AMR,  Tab 4A, p. 446; Affidavit of J. Deedza, AMR Tab 4B, 

pp. 573-577; Transcript of cross-examination, Chief Ahnassay, AMR, Tab 5B, pp.631-633.

87 Bertrand, at paras 57 and 63.
88 Apsassin,, at paras. 28, 32-33.
89 R v. Sparrow, 1990 CanLII 104 (SCC).
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102. In addition to being an improper encroachment on First Nations’ jurisdiction,  as argued above,

section 267 is a prima facie infringement of the inherent aboriginal and/or Treaty right to self-

government. This aboriginal right was never extinguished and has continued to be a modern

practice exercised through democratic, custom based elections.

iv) The prima facie interference is not justified

103. The second question, if a prima facie interference is found, is whether it can be justified. The

justification analysis proceeds as follows: First, is there a valid legislative/governmental

objective? Secondly, if found to be valid, one asks whether the legislation can be justified giving

the special trust relationship and responsibility of the government vis-à-vis aboriginals, which

implicates the honour of the Crown.90

104. The Applicants admit that controlling the spread of COVID-19 on reserve is a valid objective.

However, the means used (section 267) cannot be justified. The Supreme Court of Canada

clarified what is meant by being “consistent” with the Crown’s fiduciary obligations in in

Tsiilhqot’in:

the Crown’s fiduciary duty infuses an obligation of proportionality into the 

justification process.  Implicit in the Crown’s fiduciary duty to the Aboriginal 

group is the requirement that the incursion is necessary to achieve the 

government’s goal (rational connection); that the government go no further 

than necessary to achieve it (minimal impairment); and that the benefits that 

may be expected to flow from that goal are not outweighed by adverse effects 

on the Aboriginal interest (proportionality of impact).  The requirement of 
proportionality is inherent in the Delgamuukw process of reconciliation and 

was echoed in Haida’s insistence that the Crown’s duty to consult and 

accommodate at the claims stage “is proportionate to a preliminary 

assessment of the strength of the case supporting the existence of the right or 

title, and to the seriousness of the potentially adverse effect upon the right or 

title claimed”… 91 

105. In this case, and as outlined by Justice Grammond in Bertrand, there is no rational connection

between controlling disease and interfering with fixed term limits/postponing elections (they are

“entirely different”).92 Further, in achieving the apparent objective, the federal government has

taken the maximal impairment option- to allow cancelling democratic elections and extending

terms in office as opposed to, for instance, requiring masking, additional advance polls and/or

90 R v. Sparrow. 
91 Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 (, at para. 87. [emphasis added]. 
92 Bertrand, at para. 93. 

0725

https://canlii.ca/t/g7mt9


24 

alternative means of voting. This is especially dubious given the federal government’s own 

holding of an election at the peak of the fourth wave, which election had polling stations on at 

least one Dene Tha’ reserve in September 2021, weeks before the October 2021 election was 

required to take place. Finally, the legislative response is disproportionate to the apparent 

objective - cancelling or postponing self-governing elections  for months, as opposed to days, is 

not a tool in the public health toolkit. 

106. Nor should budget legislation be permitted to interfere with self-governing electoral processes.

In this regard, the Royal Commission of Aboriginal Peoples found that the selection of leadership

through Indigenous laws are a mechanism of asserting self-government and such laws should

represent a third order of government.93 The status of customary election laws, and Indigenous

laws generally, was cemented by Canada’s signing of the United Nations Declaration on the

Rights of Indigenous Peoples (“UNDRIP”). Canada recently implemented UNDRIP through Bill

C-15, (UNDRIPA) which received royal assent on June 21,2021 (prior to the Budget

Implementation Act). Through this, the federal government recognized self-governing rights 

(Articles 3, 4, 18). Further the federal government was required to obtain “free, prior and 

informed consent before implementing legislative or administrative measures that may affect 

them” (Article 19).94  

107. The Applicants submit that UNDRIPA, at minimum, allows an expansive interpretation of their

right to self-government and, accordingly, a strict interpretation of any justification put forward

by the federal government. This interpretative approach has been adopted recently by Courts,

including the British Columbia Superior Court which stated:

[212] It remains to be seen whether the passage of UNDRIP legislation is

simply vacuous political bromide or whether it heralds a substantive change

in the common law respecting Aboriginal rights including Aboriginal title.

93 RCAP Report, vol. 2, ch. 3 “Governance”, pp. 128-144, 158-161; Truth and Reconciliation 

Commission of Canada, The Final Report of the Truth and Reconciliation Commission of Canada, vol 

6: Reconciliation (Montreal and Kingston: McGill-Queen’s University Press, 2015) at 45; at 202-7 and 
Call to Action # 50 calling on Canada to fund the establishment of Indigenous law institutes for the 

development, use and understanding of Indigenous laws and access to justice in accordance with 

unique cultures of Aboriginal peoples in Canada”. 
94An Act respecting the United Nations Declaration on the Rights of Indigenous Peoples,  Bill C-15, 

69-70 Elizabeth II, 2020-2021, Article 19, Article 4.
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Even if it is simply a statement of future intent, I agree it is one that supports 

a robust interpretation of Aboriginal rights.95 

108. Finally, the Supreme Court found in Reference re Supreme Court Act, ss. 5 and 6, that a

declaratory provision could not override Canada’s constitution. The same principles should apply

to the constitution of First Nations and, in this case, Acho Dene Koe’s customary fixed term of

office.96

Issue Three: Section 267 infringes the Applicants’ Charter right 

109. The final reason section 267 is unconstitutional is its unjustified infringement of the Applicants’

rights protected under section 3.

110. As noted in Woodward on Native Law, it has not been finally decided whether section 3 applies

to First Nation elections. Although persuasive, this court should not be bound by the only case in

the Federal Court on this matter.97 Indeed, Woodward on Native Law questions these decisions

as follows: The Alberta decision and a similar decision of the Federal Court, both rely on Haig v.

Canada… for authority that s. 3 does not extend to band council elections. However, in both cases

the courts may have over-extended the decision in Hawig, which only holds that s. 3 does not

extend to a Referendum”.98

111. Indeed, the Supreme Court recently explained that section 3 should only apply to voting for

governments with constitutional status. Section 35 governments fall within this scope. As such,

section 267 has been applied so as to infringe the Applicants’ rights to vote since October 2021.

This infringement cannot be justified under section 1.99

Issue Four: the Decision should be set aside and mandamus should issue 

112. The Decision should be set as aside as unreasonable, unfair and/or being made without

jurisdiction.

95 Thomas and Saik’uz First Nation v Rio Tinto Alcan Inc., 2022 BCSC 15, at para. 212 [emphasis 

added]; see also commentary on use of UNDRIPA: Kent McNeil, “Indigenous Rights and Private 

Party Liability” (January 26, 2022), online: ABlawg, http://ablawg.ca/wp-

content/uploads/2022/01/Blog_KM_Indigenous_Right_Private_Liability.pd  
96 Reference re Supreme Court Act, ss. 5 and 6, 2014 SCC 21, at para. 5. 
97 Crow v. Blood Indian Band Council, [1997] 3 C.N.L.R. 76 (F.C.T.D.), cited in Francis v. Mohawk 

Council of Kanesatake, 2003 FCT 115, at paras. 74-77; Orr v Peerless Trout First Nation, 2015 

ABQB 5. 
98 J. Woodward, Native Law, Chapter 6- Citizenship and Civil Rights, C- Canadian Charter of Rights 

and Freedoms, 1. Appplication of the Charter to Aboriginal Governments, p. 6 265. 
99 Toronto (City) v. Ontario (Attorney General), 2021 SCC 34, at paras. 84. 
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113. Assuming section 267 could grant the authority to Chief and Council, the Decision to extend their

own terms in office was unreasonable.100 There is no justification for outright postponing the

election and extending the term in office. Alternative and much less invasive measures were not

considered. Similarly, the Dene Tha’ First Nation did hold gatherings (Vax Fest) that, on their

face, appear to have been larger than would be required to hold a fair election with a at least one

advance poll.  Similarly, the Decision is unreasonable in denying the “ability to vote”101 for 8

months and inconsistently with the Charter values of democracy.102

114. Second, the Decision was made contrary to the principles of natural justice. The duty of requisite

procedural fairness for cancelling or postponing an election required at least notice and an

opportunity to respond. Prior notice was not given to all members. At best, it was selectively

given to members/Elders who supported the Chief and Council.103

115. Finally, the Decision is made without jurisdiction in the Election Regulation. The Election

Regulation is not silent on the terms of office and, as such, it covers the field. Neither did section

267 remove the requirement to consult with members, to amend the custom and/or to prove that

there is an open-ended custom which would allow the 8-month extension of office without

complying with the amending formula.104

116. As a result, a declaration, certiorari and quo warranto105 should issue. Mandamus should issue

because a duty to call the election existed, the time for compliance has passed and the Applicants

made requests through Sidney Chambaud’s letter, their petition and, at minimum, the within

proceeding and offer to settle the same.106

100 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65. 
101 Bertrand, at para. 97. 
102 Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 (CanLII), at para. 53. 
103 Campeau v. Muskowekwan First Nation, 2021 FC 643, para. 24; Shotclose v. Stoney First Nation, 

2011 FC 750, paras. 89-99. 
104 Bertrand, at para. 37; Apsassin, at paras. 28, 30-32; Da'naxda'xw First Nation v. Peters, 2021 FC 

360, at paras. 68-72; Shirt v. Saddle Lake Cree Nation, 2017 FC 364 ; McKenzie v. Mikisew Cree 
First Nation, 2020 FC 1184, at paras. 63-82. 
105 Marie v. Wanderingspirit, 2003 FCA 385, at paras. 17-23; Key First Nation v. Lavallee, 2021 

FCA 123, at para. 59. 
106 Shotclose, at paras. 100, 105, 106; D’Errico v. Canada (Attorney General), 2014 FCA 95, at 

paras. 18-19 . 
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Costs 

117. In any event of the outcome, the Applicants, an individual members of a First Nation, seeks costs.

The imbalance of resources is especially pronounced in this case – an individual First Nation

member versus his First Nation government and the Attorney General of Canada.  This request

is based on the public interest principles and the presumption that the Dene Tha’ Respondents

have had their legal costs paid for, notwithstanding their unlawful overholding of elected

office.107 The Respondent will, if called upon, make further arguments on costs at the hearing of

this application.

PART IV: ORDER SOUGHT 

118. The Respondent respectfully requests that section 267 be declared unconstitutional, that the

application for judicial review be granted, orders of quo warranto and mandamus issue and costs

be granted to the Applicants in any event of the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Edmonton, Alberta, this 1st  day of March, 2022. 

____________________________________ 

ROBERTS O’KELLY LAW 

Birks Building 

#403, 10113- 104 ST NW 

Edmonton AB   

Orlagh O’Kelly 

Orlagh@Okellylaw.ca  

Counsel for the Applicants  

107 Bertrand v. Acho Dene Koe First Nation, 2021 FC 525, at paras. 20-21; Knebush v. Maygard, 

2014 FC 1247, at paras. 59 and 67;  Coutlee v Lower Nicola First Nation, 2015 FC 

1305 and Strawberry v O’Chiese First Nation, 2017 FC 869; Whalen v. Fort McMurray No. 468 

First Nation, 2019 FC 1119, paras. 19-28. 
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